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And we suddenly realized that the reason there didn't seem 

to be any appeals is that the CRA has attempted to neuter 

the provisions by simply not invoking them ... jumping from 

compliance agreements straight to revocation . 

The recent decision of the Federal Court of Appeal in Jaamiah 

Al Uloom Al lslamiyyah Ontario v. Minister of National Revenue3 

illustrates the sort of thing which is happening. 

The charity appealed the CRA's intention to revoke and after all 

the administrative procedures were followed, ended up in the 

Federal Court of Appeal. 

There were a litany of failures, primarily relating to failure to 

keep adequate books and records . 

The Court then had this to say: 

[6) In essence, the Charity does not deny the failures on its 
part that are specified in the Confirmation Decision. Moreover, 
these failures were brought to the Charity's attention by written 

correspondence dated January 6, 2011. Nonetheless, the Charity 
now asserts that: 

a) It has never failed to file an annual information return as 
required by the Act or the Regulations, even though it has been 
late in making the required filings, and that it intends to make 

timely filings in future; 

b) It has, at times, failed to prepare and issue T-4s and T-4As 
in respect of payments made to certain of its employees and 
contractors, but that such failures will not occur again; 

c) To the extent that its engagement with Fiysabiylillah could be 
construed as an improper rental of its charitable donation receipt 
issuing function, that was a one-time occurrence that will not 

occur again; 

d) The shortcomings in relation to the preparation of charitable 
donation receipts have now been understood and will not recur; and 

e) The shortcomings in its books and records in relation to the 
recordation of its revenue, expenditures and liabilities and the 
need to produce source documents to support those items, 
donation receipts and allocations of donation amounts for school 
fees and reimbursement claims, have now been understood and 

will not recur. 

[7] The Charity thus contends that the sanction of revocation of 

its registration is too extreme and fails to address the remedial 

steps that it has undertaken, in particular, the retention of 

experienced and qualified accountants. 

[9) In the circumstances, the Charity basically accepts the 
Minister's non-compliance findings but asserts that the Minister 

has failed to establish the reasonableness of the revocation 
sanction . The argument is not that the Minister cannot resort 

to revocations when lesser sanctions are available. Rather, the 
argument is that the Minister must offer a reasonable explanation 

for the decision to choose this extreme sanction. 

3 Supra, note 1. 
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[14) One of the key responsibilities of the Charity is to maintain 

proper books and records that will enable that Minister to verify 
the accuracy and appropriateness of the income tax deductions 

and credits that the Charity makes available to those who receive 
charitable donation receipts from it. In the circumstances of this 
appeal, the Charity failed to provide the Minister with books 
and records that would allow the Minister to determine if the 
appropriate amount of income tax relief was being provided by 
the Charity to its donors at the expense of the fisc. 

[15] In our view, this basic requirement is foundational in the sense 
that the absence of proper books and records places the Minister 
in the position of being unable to meet her basic obligation to 
verify the accuracy and valid ity of the charitable donation receipts 

that the Charity has issued. Thus, it is apparent that this non

compliance on the part of the Charity is serious and justifies the 

Minister's conclusion that the extreme sanction of revocation is 
warranted. [Our emphasis.) 

We'd note, en passant, that there is hardly an audit done these 

days which does not assert that proper books and records have 

not been kept by a charity though there is no clear-cut definition 

of what this term actually means. 

The decision was no surprise to us as we assume all appeals to 

the FCA will be decided against the charity appellant. But like 

no earlier case we have read, this one drove home to us that all 

the CRA has to do is decide to eschew intermediate sanctions, 

assert inadequate books and records and to go the FCA for a 

"slam dunk" win . 

Clearly, intermediate sanctions are an inconvenience to the CRA 

which can be ignored with impunity. 

Beware of Operating Contrary to 
Public Policy 

Adam Aptowitzer 

News that Canada will legalize physician assisted death has 

prompted many publicly funded hospitals with Catholic ties 

to publicly state that they will not allow the practice in their 

hospitals. Their position is similar to the one they hold on abortion. 

The whole discussion is reminiscent of the stance many Catholic 

(and non-Catholic) organizations took when same-sex marriage 

was legalized in Canada. From a charity law perspective, however, 

these positions raise the concern of whether the hospitals are 

operating contrary to Canadian public policy. 

It is not new law that a charity cannot operate contrary to public 

policy. Indeed as recently as 2002 the CRA in the Canadian 

Magen David Adam for Israel case attempted to revoke the 

charity for (amongst other reasons) operating contrary to public 

policy. The actual policy is not relevant and in the end the CRA 

lost, not because it was not right in principle, but because 

the Court held that the CRA did not have enough evidence to 
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show what Canada's public policy was in that circumstance. 
Nevertheless, the idea that operating contrary to Canadian 
public policy is grounds for revocation was confirmed. Indeed 
this is one of the reasons Catholic churches insisted that the 
Income Tax Act be amended to specifically state that a religious 
organization would not be revoked for failing or refusing to allow 
same-sex marriage. 

This makes the Parliamentary practice of passing otherwise 
meaningless private members' bills of some interest to the 
charity sector. At times, these bills ask the House of Commons 
to either approve or condemn some policy or action somewhere 
in the world. They are usually meaningless because they do not 
carry the force of law and are just an expression of Canada's 
position on an issue. 

One recent and public example is Parliament's approval of a bill 
which states as follows: 

That, given Canada and Israel share a long history of friendship 

as well as economic and diplomatic relations, the House reject 

the Boycott, Divestment and Sanctions (BOS) movement, which 

promotes the demonization and delegitimization of the State 

of Israel, and call upon the government to condemn any and all 

attempts by Canadian organizations, groups or individuals to 

promote the BOS movement, both here at home and abroad. 

Unlike most private members' bills this statement was passed and 
approved by Parliament. Arguably an unequivocal Parliamentary 
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statement on a policy topic such as this is the purest statement of 
Canadian public policy. Further, it is not diluted by the necessity 
of interpreting UN agreements or by contradictory laws which 
make it difficult for courts to determine public policy. 

For this reason the CRA could take the position that a charity 
which promotes the BDS movement is operating contrary to 
public policy. There is no legal allowance for conducting such 
activities as there is for political advocacy (i .e. the 10 percent 
rule) . Consequently the CRA could take the position that any 
charity supporting in any way the BDS movement is operating 
contrary to public policy and is liable to revocation. 

For most organizations engaged in uncontroversial activities 
there will be no question about Canadian public policy. Those 
organizations though that wish to make a political statement 
but use less than 10 percent of their resources may be open to 
attack simply on the position they take. As it stands charities 
that are operating in controversial areas should pay close 
attention to any statements which may be construed as contrary 
to Canadian public policy or simply abandon that position . 

Adam Aptowitzer is a partner with Drache Aptowitzer LLP in 
Ottawa who specializes in charity and non-profit law and tax 
litigation. He can be reached at adamapt@drache.ca. 

A Word on the Federal Budget Timing 
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Notwithstanding the fact that the date of this issue of the Not-for-Profit News is April, copy had to be sent in by mid-March 
which means that we have no coverage of the March 22 budget. This seems to be a fairly regular occurrence in the annual 
timetable where Finance Ministers choose to bring down a budget after mid-month. 

In the past we often indicated that we did not expect anything important touching on charities to be in the budget. And of 
course the December tax changes did have an impact on the charitable tax credit for high-income taxpayers. 

Many of the Liberal campaign promises dealing with the third sector are such that they may be implemented administratively 
or by regulation and need not require statutory changes. That having been said, there could be major statute-based initiatives 
such as a re-definition of what are political activities though we suspect that if this were top of mind for the government, a 
consultation exercise would precede any change in the law. 

Ten days before the budget was to come out, the Commons Finance Committee released its annual pre-budget report.1 The 
majority report (that is, from the Liberals) made no recommendations of substance with regard to the charitable sector ... and 
certainly nothing to suggest there should be additional tax incentives for donors. 

Whatever happens, we'll deal with it in the May issue. 

http://www.parl.gc.ca/HousePublications/Publication.aspx?Docld=8137950&Language=e&Mode=l&Parl=42&Ses=l. 
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